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SBC. 714. 'AClUIfU S1f'lNG; RADIO 'UquaNCY BII1SSION STAND­
AaD&

(0) NATIONAL WlQUSS TELECOMMUNICATIONS SITING POL­
ICY.-&ction 332(c) (47 U.S.C. 332(c)) is aTMnd«l by adding at t~
end t~ followilll MW JNlfYJ6rGPh:

'Y7) PUSBRVATlON OF LOCAL ZONING AUTHORlTY.-
"(A) GBNDAL AUTHOR1TY.--Ezt:e~a profJitUd in this

pGfYJIl1YJph, nothirw in this Act 1h4ll1imit or affect t~ au­
thority of a Stale or local ,overnment or iMtrumentality
thereof owr ~ions Telaidi1&l the ~TMnt, construc­
tion, and modifbtion ofpersonal wirelaa service facilitUl,.

"(B) UMrrA'tIONB.-
"w TIw ,..,ul4tion of the placement, construction,

and mod.ificotion of persono.l wirek.. .ervice focilitUl'
by any StoU or locOl gowrnnumt or instrumentality
therrof-- .

"(1) .1uJlI not unre08Ol'UJbly discriminate
among profJuura of functionally equifJQknt serv­
ice.; ani/.

"(11) .1uJlI not prohibit or MW the effect of
prohibiting the profJision of peraono.l wireless serv­
ice•.
"(ii) A State or local ,overnment or instrumenIGlity

tMreof sMIl act on anl. req,".t for authorization to
place, construct, or modify persoMl wiTeZe.. service fa­
cilit~. within a retJ80no.lik period of time after the re­
que.t is duly filed with .uc" ,overnment or inatrumen­
tolity, tald,., into account the nature and scope ofsuch
reque.t.

"(iii) An,)' tkcision by a State or local gowmment
or i1l8trumentality tMreof to d,ny a request to place,
construct, or modify personal wirekss serfJice facilitus
sMIl be in writilll and support,d by substantio.l eui­
dence contained in a written record.

"(ifJ) No SIGte or local ,overn1TU!nt or instrumental­
ity thereof may regulate the place1TU!nt, construction,
and modification of persorud wirek.. service focilit~s
on the basis of the enfJironmental ,ff,ct. of radio fre­
queTlC,)' emissions to tM utent that .uch facilitus com­
Ply with t~ Commis.ion's regulations concerning such
emi..ions.
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"(v) Any person culUfr.lyaffected by any /inal ac­
tion or failure to act by a State or local government or
an., i",trumentality tMreof thot is inconaistent with
thu sub~rGlraphmey, within 30 days alter such ac­
tion or failure to act, commence an action in any court
of competent jurisdiction. The court shall hear and de­
cide such action on an expedited basis. Any person ad­
Ufrsely affected by an act or failure to act by a State
or local gOUfrnment or any irutrumentality thereof that
is i1lCOlUistent with clouse (iu) mey petition the Com­
mission for nlief.
"(C) DmNITIONS.-For purposes of this paragraph-

"(i) the term 'pertOnal wireless services' means
commercial mobile services, unlicensed wireless serv­
ices, and common carrier wireless exchange access
services;

"(ii) the term 'personal wireless service facilities'
metJl&8 facilities for the provision of personal wireless
services; and

"(iii) the term 'unlicensed wireless service' meana
the offtrilll of telecommunications services using dulr
authorUed devices which do not require indivi4ual 1&­
c.I&IMS, but does not mean the proviaion of direct-to­
1&DIM _tellite services (aa defirwd in section 303(v)).".

(b) RADIo FUqlJBNCY EMISSIONS.-WUhin 180 days alter the
enactTMnt of this Act, the Commission sJudI complete action in ET
Docllet 93-62 to pracribe and maU effectiUf rule. regarding tM en­
vironTMntol effeCts 0( radio frequeTU:y emiasiona.

(c) AVAILABILITY 01' PROPERTY.-Within 180 days of the enact­
ment of this Act, tIN PresUknt or his cUs;,nee sM11 pracribep~­
dures by wh.ich. Fedllral departments and Glencies may meke auoil­
able on a fair, rtuonable, and nondiscriminatory basis, property,
",hta-of-way, and ..menta untkr their control for the placement
Of new telecommunications services theat are dependent, in whole or
in part, upon the utilization of Federal spectrum rights for the
transmi88ion or reception of such services. These proc«lUrtS mey es­
tablish a presumptiDn that reguests for the lUI of property, tVhts­
of-way, OM easeTMnts by duly authorized J'TOvickra shoulil be
6"Gnted absent unauoidabu direct conflict with the ckptJrtment or
..ru:y's mission, or the current or planMd use of the propert"
ryhta-of-way, and easements in question. Reasonable fees may be
ch4rged to provide,.. of such telecOmmunications services for use of
prope~, rights-of-WfJY, and easements. The Commission shall pro­
vide technical support to State, to encourage them to make property,
rights-of-way, and easements uncler their jurisdiction available for
such purposes.



SBCTION 704-FACllJTIB8 SITING; IADIO PUQUKNCY no-ON
• STANDARDI

&1UJtc bill
No provision.

Horu. Gmendment
Section 108 of the HoUle ..eDdmeDt CIgg'd.

to iuue reaWatioDi within 180 daJt fA , ... "II tI
CMS. A n..-iated rulemakiq committee eom~ ~ ltate iM
local pvemmenta, public aafety apnd. and the air..........
tries were to haye attempted to develop a uniform POliey to propoee
to the CoDUDiuion for the sitiDi of wirel... tower alt..

The HoWle amendment alIo reqv.irecl the Commiuion to com­
plete ita peMinI Raclio Frequency {IF) emillion ezpoeure stand­
ards within 180 Clay. of enactment. The .itina of faei1iti.. could not
be denied on the bail or RF emiuion levela for faciliti.. that were
in compliance with the Commiuion ltanclard.

The HoUle amenclmeDt alao requirecl that to the greatest ex­
tent pouible the FeclerallOyemment make available to use of Fed­
eral property, ripta-of-way, euementa and any other physical in­
struments in the siting of wirel... telecommunications facilities.

Conference tJII1WIMnt
'!be conference acreement create. a new section 704 which pre­

vents Commieaion preemption or local and State land use deciSIons
and preserves the authority of State and local govemments over
zoning and land use matten except in the limited circumstances
set forth in the comerence agreement. The comerence agreement
also provide. a mechanism for judicial reli.f from zoning decisions
that fail to comply with the provision. of this section. It is the in­
tent of the conferees that other than under aection 332(c:X7)(BXiv)
of the Communication. Act of 1934 u amended by this Act and
section 704 or the Telecommunications Act of 1996 the courts shall
have exclusive jurisdiction over all other di.putes arising under
this section. Any pending Commiuion rulemaldng concerning the
preemption of local zonina authority over the placement, construc­
tion or modiftcation of CMS facilities should be terminated.

When utilizing the term "functionally equivalent services" the
conferees are referrin~ only to personal wireleas services as defined
in this section that directly compete ~n.t one another. The in­
tent of the conlerees is to ensure that a State or local government
does not in m.aking a deci.ion reprcliDi the placement, construc­
tion and moclification of facilitiea of personal wirele.. services de­
acribed in thi. section unreasonably favor one competitor over an­
other. The conferees also intend that the phrase "unreasonabll dis­
criminate among providers of functionally equivalent services will
provide localities with the nexibility to treat facilities that create
difTerent visual, aesthetic, or safety concerns difTerently to the ex­
tent J):8rmitted under pnerally a~plicable zoning requirements
eyen if those facilities provide functIonally equivalent services. For
example, the conferees do not intend that if a State or local govem­
ment grants a permit in a commercial district, it must also grant
a permit for a competitor's 50-foot tower in a residential district.

Actions taken by State or local JOyernmenti shall not prohibit
or have the eft"ect of prohibitinl the placement, construction or
modification of personal wirel... services. It i. the intent of this
section that bans or policies that have the effect of banning per­
sonal wirel... services or facilities not be allowed and that deci­
sions be made on a case-by-case buis.
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Under subsection (c)(7XB)(ii), decisions are to be rendered in a
reasonable period of time, takirll into aeeount the nature and scope
of each !'*Jue.t. If a requelt for placement of a personal wireless
service facllity involve. a zonin, variance or a public hearinc or
comment process, the time period for renderin, a decision will be
the uIUal period under such circumstances. It is not the intent of
this provision to live preferential treatment to the penonal wire­
l..s service industry in the processing of requests, or to subject
their requests to any but the generally applicable time frames for
zoni~ decision.

The phrase "substantial evidence contained in a written
record" is the traditional standard used for judicial review of agen­
cy actions.

The conferees intend section 332(c)(7)(B)(iv) to prevent a State
or localpvemment or its in.trumentalities from basins the regula­
tion of the placement, construction or modification of eMS facilities
directly or indirectly on the environmental effects of radio fre­
quency emissions if those facilities comply with the Commission's
regulations adopted punuant to section 704(b) concerning such
emillions.

The limitations on the role and powers of the Commission
under ~s s\lbparqraph relate to local land use regulations and
~ not mtended to limit or affect the Commission's general author­
Ity over radio telecommunications, including the authority to recu­
late the construction, modillcation and operation of radio facilities.

The conferees intend that the court to which a party appeals
a decision UDder ledion 332(c)(7XB)(v) may be the Federal di.trict
court in which the facilities are located or a State court of com­
petent juriadiction, at the option of the part~ makin, the appeal,
and that the courta act apeditiously in deciding such cues. The
term "final action" of that new subparqraph means ftnal adminis­
trative action at the State or local IOvemment level 80 that a party
can commence action under the subparagraph rather than waiting
for the emaustion of any independent State court remedy other­
wise required.

With respect to the availability of Federal property for the use
of wirel... telecommunications infrastructure sites under section
70~c), the coalerees generally adopt the House provisions, but sub­
stitute the President or his designee for the Commission.

It should be noted that the provisions relating to telecommuni­
cations facilities are not limited to commercial mobile radio licens­
eel, but alao will include other Commission licensed wireless com­
mon carriers such u point to point microwave in the extremely
high frequency portion of the electromagnetic spectrum which rely
on line of sight for transmitting communication services.

Conference Report .(House) 104-104
P. 207-209
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EXECUTIVE ORDERS
No. 12866

Euadift Order 1Z1186 of Septe8ber 30. 1993

Regulatory Planning and Review
58 F.R. 51735
The American people due"e a reculatory system that works for them,
not apinst them: a regulatory system that protects and improves their bealtb.
safety. ,",,,ironment. and well-being and improves tbe performance of tbe
economy without imposing uDaccepteble or unreasonable costs on society:
reau1atory policies that recoanize that the private sector and private merkets
are the best engine for economic growth: regulatory approaches that respect
the role of State, local. and tribal SOvemments; and regulations that are
elfective. consistent. sensible. and understandable. We do not have such

a regulatory system today.
Witb this Executive order. the Federal Government begins a program 10
refonn and make more efficient the regulatory process. The objectives of
this Executive order are to enbance planning and coordination with respect
to botb new and exi.tina regulationa: to reaffirm the primacy of Federal
aaenc

ies
in the regulatory decision-making process; to restore tbe intearily

and legitimacy of reculatory review and oversight: and to make tbe process
!IDore aa:ealbl. and opea to the public. In pursuing these objectives. the
....latory proceu shall be conducted so as to meet applicable statutory
requinnDlDt

s
and with due regard to tbe discretion that has been entrusted

to the Federal _sencies.
Accordiogly. by the authority vested in me as President by the Constitution
and the laws of the U.ited States o( America. it is hereby ordered as

follows:
Section 1. Statement of ReBuIot01J' Philosophy ond Principles. (a) The Regu-
lat01J' Philosophy. Federal .endes should promulgate only such regulations
as are required by law. are necessary to interpret Ihe law. or are made
rMJCl8SRry by compelling public need. such as material failures of private
merltet. to protect or improve the health and safety of the public. Ihe
environment, or the well-Ming of the American 1'001'1e. In dedding whether
and how to regulate. epnetes should .....s .11 costs and benefits of available
resutatory alteroaUves. iacludin8 tbe alternative of not regulating. Costs
uul beDefits sball be~ to include both quantifiable measures (to
tbe fullest extent that these can be UMfully estimated) and qualitative mas­
ures of coats and benefits that are difficult to quantify, but nevertbeless
....ntial to consider. Further. In choosing among alternative regulatory ap­
proeches. asendes should select tbose approaches that maximize net benefits
(includlns potential economic. environmental. public health and saf.ty, and
ocher advantases: distributive Impacts; and equity). unless a statute requires

another resuaatory approecb.
(b) The ptindpIft of Regu.Io&iOIl. To ensure that the agencies' regulatory

pawalDS are coesis\ellt with the s*Uosophy set forth above. asencjes should
ad.... to the followinl prindpl.. to the extent permitted by law and

wbere applicable:
(1) iM:b ..Dey shU idelltify the problem that it intends to address

(includiJII. w-. .......... the fa..... of private market. or public institu­
..... tW waaaDl ae. 8plCY actiaDI as well as assess the sipificance

of that pIObIiaaL
(2) Sech~ ...11 eumiee wlMtber existing regulations (or otber

law) .... c:N8W. or contr..ted to. the problem that a new regulation
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i. intended to correct and whetber tbose regulations (or other law) should
be modified to achieve tbe intended soal of regulation more effectively.

(3) Each agency sball identify and assess available alternatives to direct
resulation. includins providing economic incenlives to encourase the desired
bebavior. such as user fees or marketable permits. or providing lnfonnalion
upon whicb choices can be made by the public.

(~) In setting regulatory priorities. each agency shall consider. to the
extent reasonable. the dew- and nature of lhe risks posed by various
suhatanees or activities within its lurisdiction.

(Si When an agency detenniDes that a regulation is the best available
method of achievilll the resulatory objective, it shall design its regulation.
in lbe most cost-effec:Uve manDer to achieve tbe regulatory objective. In
doing so. each ..ney shall couider Incentives for innovation. consistency.
predictability. the costs of enforanoent and compliance (to the government.
resulated entities. and the public). flexibilily. distributive Impacts. and eq­
uity.

(6' Each agency shall assea bolb the costs and Ihe benefits of tbe
intended regulation and. recosnlzlns that some costs and benefits are difficult
to quantify. propose or adopt a JelUaation only upon a reasoned determination
that lbe beneftts oflbe intended regulation Justify its costs.

(7) Each asency shall ba.. its decisions on Ihe beSl reasonably obtainable
scientlnc. technical. economic. and other information concerning the need
for. and consequences of. the intended "'Sulation.

(8) Each apacy shall Identify and assess altemalive forms of regulation
and shall. to the exteDt feasible••peclfy performance objectives. rather than
.peclfytns the behavior Of' manner of compliance that regulated antilies
must adopt.

(9) Wherever fea.ible. asencles shall seek. views of appropriate Slate.
local, and tribal officials before lmpo.ill8 regulatory requirements that might
siplncantly or uniquely affect those Bovernmental entities. Each agency
sball ..... the effeds of Federal "'Iulations on Slate. local. and tribal
aovernments. Including speciftcally the availability of resources to carry
out thoM mandates, and s..k to minimize those burdens that uniquely
or .Ianificantly affect such govwnmental entities. consistent with achieving
regulatory objectives. In addition, as appropriate. aseneies shall seek to
harmonize Federal regulatory actions with related State. local. and Iribal
resulatory and other governmental functions.

(10) Eacb ..ncy shall avoid ...ulatlons that are inconsistent. Incompat­
ible. or duplicative witb It. OCher regulalions or those of other Federal
asencles.

(11) Each agency sball tailor its regulations to impose the least burden
on society. includlns indlyiduals. busin..... of differing sizes. and other
entities (Including small communities and governmental entities). consislent
with obtaining the ,.ulatory objectives. taking into account. among other
things. and to the extent practicable, lbe costs of cumulalive "'Sulations.

(2) Each .ney shall draft it....ulations to be simple and easy to
uadentand. with tile pi of mlnlmizlns the potential for uncertainty and
litlptlon arising from sucb uncertainty.
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s.c. 2. OrJanImUon. An efftclnt reaulatory planning and review procen
is vital to ensure that the Federal Govemment's NBulatory system best
sen-.. the American people.

(Il The AlflnCies. a.c.use Federal apocies Ire the repositories of 'ipili­
caat sublta.tlye expertlR Uld experteace. they are responalble for deyelOplDs
........t1oDa aDd auur1q that the regulations are consistent with applicable
law. the President', priorities. and die principles set forth in tbis Executiye
order.

(b) The Office of Management and Budlf#lt. Coordinated reylew of apacy
rolemaklng is BeclllAry to ensure tbat resuIations are consistent wltb applica­
ble law. the President's priorities. and the principles set forth in this Execu­
tive order. and tbat decisions made by one aseney do not conDict wltb
tbe policies or actions taken or planned by another agency. The Offtce
of Management and Bu.t (OMB) sball carry out that review function.
Within OMB. the Office of Information and Regulatory Affairs (OIRA) is
the repository of expertise concerni.. resulatory Issues, including methodolo­
gies and procedures that affect more than one asency. this Executive order.
and the President's resulatory policies. To the extent permitted by law.
OMB shall provide guidance to ...nc'" and assist tbe President. Ibe Vice
President. and otber resulatory policy advisors to tbe President in resulatory
planning and shan be the entity that reviews individual regulations. a,
provided by this Executive order.

. (c) The Vice President. The Vice President is the principal advisor to
Ihe President on, and sban coordinate tbe development and presentation
of recommendations concerning. regulatory policy, planning. and review.
as set forth in this Executive order. In fulftlling their responllbilities under
this Executive order, the President and the Vice President shall be assisted
by the regulatory policy advisors within the Executive Office of the President
and by such agency officials and personnel as the President and the Vice

:. President may, from time to lime. consult.
, Sec. 3. Definitions. For purposes of this Executive order: (a) "Advisors"

refers to such regulatory policy advisors to the President as the President
and Vice President may from time 10 Ume con.ult, Including. amonS otbert:
(1) the Director of OMB; (2) the Chair (or another member) of the Council
of Economic Advi.ers; (3) the Aui.tant to the Pre.ident for Economic Policy;
(4) the AI.istant to the President for Domestic Polley; (5) the Alai.tant
to the President for National Security Affairs; (6) the Assistant to the President
for Science and Technology; (7) the Assistant to tbe President for Intersovem­
mental Affairs; (8) the Assiatant 10 the President and Staff Secnltary; (9)
the Assislant to tho President and Cbief of Staff to the Vice President;
(10) the Assistant to the President and Counsel to the President; (11) the
Deputy Assistant to the President and Director of tbe White House Office
on Environmental Policy; and (12) the Administrator of OIRA, who also
shan coordinate communications relaUng to tbis Executive order amons
the agencies, OMB, the other Advisors. and the Office of the Vice Pre.ident.

(h) "Agency," unlesa otherwise Indicated. means any authority of the
United States that is an "agency" under 44 U.S.C. 3502(1). other than those
considered to be independent resulatory ageneles, as defined In 44 U.S.C.
3502(10).

(c) "Director" means tbe Director of OMB.
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(d) "Regulation" or "rul." means an ...ncy statement of general applicabil­
ity and future effect. which tbe aaency intends to have the force and effect
of law. tbat is designed to implement. interpret. or prescribe law or policy
or to describe tbe procedure or practice requirements of an agency. It does
not, however. include:

h) Regulations or rules iuued in accordance witb the formal rolemaking
provisions of 5 U.S.c. 558, 557;

(2) Regulationa or nal.. that penaln to a military or foreip affairs
function of the United Stat... at'" thaD,rocurement resulations and "'IUla.
tions involving the import or export 0 non-defense articles and services;

(3) Regulations or rules that are limited to agency organization. manage­
ment. or personnel matters: or

(4) Any otber catesorY of resulations exempted by lhe Administrator
ofOIRA.

(e) "Reaulatory action" _ aD) .ubl!tanUve action by an IpDC)' (nor­
mally pu6Ushed in the r...... a......f) that promulgates or is expected
10 leed to the promulpUon of a .nul rule or regulation, including notices
of inqUiry. advance notials of proposed naiemaking. and notices of proposed
rulemaki...

(f) "SigniflClnt regulatory actioo" meaos any resulatory action Ihat is
likely 10 result in a rule that may:

h) Have an annual effect on the economy of $100 million or more
or adversely affect in a material way the economy, a sector of the economy.
produdivity. competition. joba. the eavironment. public health or safety.
or State. local, or tribal governments or communities;

(2) Create I serious Inconsistency or otherwise interfere with an action
taken or planned by another agency;

(3) Materially aJter Ibe budptvy impact of entitlements. grants, user
f.... or iOin pl'OIrama or tbe rith.. and oblisations of recipients thereof:

. or

(4) Rai.. novel l...i 01' policy i.ues Irismg out of legal mlndales.
the Preaideftt'l priorities. or the principl.. set forth in this Executive order.
s.:. •. PlonnillB Meehani.".. In order to have an effective regulatory program.
10 pIOYlde for coordination of resulatiOllS, 10 maximize consultation and
tbe resolution of potential connlcts at an early stage, to involve the public
and it, State. local, and tribal omcials in regulatory planning. lind 10 ensure
tbat new or ..vised resulatiou promoce tbe President's priorities and the
principles ael fortb in tbis Executive order, these procedures shall be fol­
lowed. to the extent permitted by law: (at AgenCIes' Policy Meeting. Early
In eada Y....•• plaanl.., cycle. the Vice President shall convene a meeting
of the Advisors and the h.d. of aaencies to seek a common understanding
of prioriU.. and to coordinate NBulatory efforts 10 be accomplished In
the upcominl yeer.

(b) Unified 8..,10101)' Asenda. For purposes of this subsection, the term
"apocy" 01' ....-a-.. shallalao include those considered to be independent
.....latory afJllftClel. as defined in 44 U.S.c. 3502(10). Each asency shall
P........ an aprada of an resulaUOIlI under development or review, at a.
lime aDd ia a IUnner specified by the Administrator of OIRA. The description
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Of eecb ftl8Ulatory action ,ban contain. at a minimum. a regulation identifier
number. a brief summary of the action. the legal authority for the action.
any lepl deadline for the action. and the name and telephone number
of a knowledseable agency omtial. Agencies may incorporate the information
required under 5 U.S.C. 602 and 41 U.S.C. 402 into these agendas.-(c) The Regulatory Plan. For purposes of this subsection. the term "agency"
or "agencies" shall also include those considered to be independenl regu­
latory 8(I8Ocles. as defined in 44 U.S.C. 3502(10). (1) As part of the Unified
Regulatory ABenda. beginning In 1994. each agency shall prepare a Regulatory
PlaD (Plan) of the most important sisnlficant regulatory actions that the
agency reasonably expects to IS!lue in proposed or final form in thai fiscal
year or thereafter. The Plan shall be approved personally by the agency
head and sban contain at a minimum:

(A) A statement of the agency's regulatory objectives and priorities and
how they.-relate to the President's priorities;

(B) A summary of each planned sipificant regulatory action Including.
to the extent poulble. altM'Dativ.. to be considered and preliminary estimates
of tbe anticipated costs and benefits;

(C) A IUmmary of the 1.1 basis for eacb sucb action. including whether
any aspect of the action is required by statute or court order;

(D) A slatement of the need for each such action and. if applicable.
bow the action wlll reduce rilb to public healtb. safety. or the environment.
as well as how tbe masnltude of the risk addressed by the action relates
to other risks within thelurisdietion of tbe agency;

(E) The agency's schedule for action. including a statement of any appli·
cable statutory or judicial deadlines; and

(F) The name. address. and telephone number of a person the public
may contact for additional information about the planned regulatory action.

(2) Each agency shall forward its Plan to DlRA by June 1st of each
year.

(3) Within 10 calendar days after OlRA has received an agency's Plan.
DIRA shall circulate it to other affected agencies. the Advisors. and the
Vice President.

(4) An ,gency head who believes that a planned regulatory action of
another apncy may conDict with Its own policy or action taken or planned
shall promptly notify. in writing. the Administrator of DIRA. who sball
tforward that communication to the issuing agency. the Advisors. and the
•Vice President.

(5) If the· Administrator of DlRA believes that a planned regulatory
'action of an agency may be Inconsistent with the President's prioritiea
'tir"the principles set forth In this Executive order or may be in conOlct
'With any policy or action taken or planned by another agency. the Adminis­
trator of DIRA shan promptly notify. in writing. the affected agencies. the
~Advisors.and the Vice President.

(6) The Vice President. with the Advisors' assistance. may consult with
the heads of agencies witb respect 10 their Plans and. in appropriate Instances.
'request further consideration or inter-agency coordination.
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(7) The Plans developed by the issuing agency shan be published annu­
ally in the October publication of the Unified Regulatory "&enda. This
publication shall be made available to the Congress; Slate. local. and tribal
governments; and the public. Any views on any aspect of any agency Plan.
including whether any planned regulatory action misht conDiet with any
other planned or exlstins t88,daUon. impose any unintended consequences

~
n the public. or confer any unclaimed benefits on Ihe public. sb~~id A

be directed to the issuing agency. wilh a copy to DIRA. ~

) Regulatory Working Group. Within 30 days of the date of this Executive
order. the Administrator of OlRA sball convene a Regulatory Worlins Croup
("Working Croup"). which shall consist of representatives of the heads of
each agency th"t the Administrator determines to have sisniflcant domestic
regulatory responsibility. the Advisors. and the Vice President. The Adminis­
trator of OIRh shall chair tbe Workins Croup and shall periodically advise
the Vice President on the activities of the Workins Croup. The Worldns
Group shall serve 51 a forum to assist a.neies in identifyi", and analyzins
important regulatory Issues (includlns. among others (t) Ibe development
of innovative regulatory techniques. (2) the methods. efficacy. and utility
ot comparative risk assessment in regulatory decision-malins. and (3) the
development of short forms and other streamlined regulatory approacbes
for small businesses and other entitles). The Workin, Croup shall meet
at leasl quarterly and may meet as a whole or in sUbpoups of .ncies
with an interest in particular issues or subject areas. To inform ils discussions•
the WorkinS Croup may commlSllon analytical studies and reports by DIRA.
Ihe AdmlnlstraUve Conference of the United States. or any eMh... apncy.

(e) Conferences. The Administrator of OIRA shall meel quarterly with
representaUves of State. local. and tribalsovernments to Identify botb exisUns
and proposed regulations that may uniquely or sisnificantly affect those
governmental entities. The Administrator of OIRA shall also convene. from
time to time. conferences with representatives of businesses. DOlJIOvern­
mental orsanizatlon•• and the public to discuss regulatory Issues of common
concern.
Sec. 5. Existing Regulations. In order to reduce the regulatory burden on
the hmerican people. tbeir families. tbelr communities. their Slate. local.
and tribal governments. and their Industries; to determine whether regula­
tions promulsated by the executive branch of the Federal Government have
become unjustified or unnecessary 51 a result of ch3nged circumstances;
to confirm tbat reculations are botb compatible with each otber and not
duplicative or inappropriately burdensome in the aggregate; to ensure that
all t88ulatiool are consistent with the President's priorities and the principles
set fortb in tbis Executive order. within applicable law; and to otherwise
Improve the effectiveness of existins regulations: (a) Within 90 days of
the date of this Executive order. each ..ency shall submit to OIRA a program.
consistent with its resources and regulatory priorities. under which the
agency will periodically review its existing significant regulations to deter­
mine wbether any such regulations should be modified or eliminated so
as to make the agency's regulatory pJ'Oll1UD more effective in achieving
the regulatory objectives. less burdensome. or In greater alignment with

, the President's priorities and the principles set forth In tbis Executive order.
Any significant regulations selected for review sball be Included in the
agency's annual Plan. The agency shall also identify any leaislative mandates
that require the agency to promulgate or continue to impose "'Sulatlons
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tbat the agency believes are unnecessary or outdated by reason of changed
Cfi~umstances.

(b) The Administrator of DIRA sball work with the Regulatory Working
Group and other interested entities to pursue tbe objectives of tbi. section.
State. local. and tribal 80vemments are specifically encouraged to assist
in tbe identlfteation of regulations tbat impose significant or unique burdens
on those governmental entities and that appear to have outlived their justifica­
tion or be otherwise inconsistent witb the public interesl.

(c) The Vice President, in consultalion with the Advisors. may identify
for review by tbe appropriate apncy or aaencies other existing regulation.
of an apncy or groups of regulations of more than one agency that affect
a particular group. industry. or sector of tbe economy. or may identify
legislative mandates that ~ay be appropriate for reconsideration by tbe
Congress.
Sec. I. CAn.mJized Review of ResuUJlions. The guidelines set forth below
shan apply to all regulatory actions. for botb new and existing regulations.
by agene" other than thOll8 888ncl.. specifically exempted by the Adminia-
trator of OIRA: .

(a' Apncy Rftpons;b;Jifi~•. (1) Each _sency shall (consistent witb its
own mles. regulations. or proceduc.-) provide tbe public witb meaningful
participation in the "'Sulatory process. In particular. before issuina a notice
of propoMd mlemakins. each agency should. where appropriate. seek the
involvement of those who are intended to benefit from and those expected
to be burdened by any resulaUon (including. specifically. Siale. local. and
tribal omclals). In addition. eacb agency should afford tbe public a meaning­
ful opportunity to comment on any proposed regulation. whicb in most
cases sbould Include a comment period of not less than 60 days. Each
agency abo Is directed to explore and. where appropriate. use consensual
mechanisms for developing resulaUons. including negotiated rulemalUn8'

(21 Within 60 days of tbe date of tbis Executive order. each agency
head sball desi8nate a Regulatory Policy Officer who shall report to tbe
agency bMd. The Regulatory Policy Oftlcer shall be involved lit each stage
of the resulatory process to foster the development of effective. innovative.
and least burdensome regulations and to further the principles set. forth
in this Executive order.

(3) In addition to adhering to its own ml.. and procedures and to
tbe requirement8 of tbe Administrative Procedure Act. the Regulatory Flexi­
bility Act. the Paperwork Reduction Act. and otber applicable law. each
agency shall develop its regulatory actions In a timely fashioD aDd adbere
to tbe followiDg procedur.- with respect to a regulatory action:

(A) Each .ney shall provide DIKA. at sucb times and in the manner
.fP,lCifted by the Administrator of OIRA. with a Jist of its planned regulatory
actions. indicating those whicb the agency believes are significant ntRulatory
actions witbin the meanilll of this Executive order. Absent a material chanae
in· tbe development of tbe planned resulatory action. tbose not designated
as s\pificant will not be subject to review under this section unless. witbin
10 workins days of receipt of the Ifst. the Administrator of DIRA notifies
the agency that OIRA has determined that a planned resulation is a signiftcant
regulatory action within the meaning of this Executive order. The Adminis­
t"'or of OIRA may waive review of any planned regulatory action desianated

'byI'tbe agency as si8nineant. in which case the agency need not further
"comply witb subsection (a)(3)(8) or sublection (a)(3KC) of this section.
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(8) For each matter identified as. or determined by the Administralor
of DIRA to be. a .lgniDeant regulatory action. tbe issuins aseney shan
provide to DIM:

(i) The text of the draft regulatory action. togetber with a reasonably
detailed description of the need for tbe ....ulatory action and an explanation
of how tbe regulatory action wiJI meet lhat need; and

(Ii) An assessment of tbe potenUal costs and benefits of tbe resulatory
action. includins an explanation of tbe manner in which the "'Iulatory
action i, consistent witb a ..atutory mandate and. to tbe extent pennitted
by law. promotes tbe President', priorities and avoids undue interferance
with State. local. and tribal soveroments in the exercise of their governmental
functions.

(C) For tbOll8 matters idenUfaed u. or determined by tbe Administrator
of DIM to be. a sipi8cant rapalatory action witbin the scope of section
3(1)(1). the agency shall also provide to OIRA tbe foUowiD8 additional Infor­
mation developed as part 01 tbe ..ocy·s decision-makinl process (unless
prohibited by law):

(II An assessment. includins th' underlying analysis. of benefits antici­
pated from tha replatory action (such as. but not limited to. the promotion
of lhe emcient fUDetlonina of the economy and private markets. the enhance­
ment of health and safety. tbe rrotection of the natural environment. and
tbe elimination or reduction 0 dlsaimination or bias) together with. to
the extenl feasible. a quantification of those benefits;

(Ii) An aS$8Ssment. includins the underlying analysis. of costs anllcipated
from the regulatory action (such as. but not limited to. tbe direct cost
both to tbe lovernment in admlnilterlDt tbe regulation and to busin.....
and otbers In complying wltb tbe rasur-llon. and any adverse effects on
Ih. effiCient runctionin, of tbe economy. private markets (includin, produc­
tivity. emploYlll8nt. and competitiv......). bealth. safety. and the natural
enVironment). together witb. to the extent feasible. a quantification of those
costs; and

(iii) An assessment. including the underlyins analysis. of costs and
beneftts of potentially effective aDd rwuonably feasible alternativ.. to tbe
planned "'IUlallon. identified by the agencies or the public (Including Im­
proving the current regulation and reasonably viable nonregulatory actions).
Ind an explanation wby tbe planned regulatory action is preferable to the
Identified potential alternatives.

(0) In emergency situations or when an agency is obligated by law
to act more quickly tban normal review procedures allow. lhe aseney shall
notify DIRA as soon as possible and, to the extent practicable. comply
with subsections (a)(3)(8) and (e) of this section. For those regulatory actions
that are governed by • statutory or court-imposed deadline. the ageney
sball, to the extent pncticable. scbedule mlemaking proceedinp 10 as to .
permit sufficient time for OIRA to conduct its review. as set forth below
in subsection (b)(2) through (4) of this section.

IE) After tb. regulalory action has been publisbed in the F.............
or otherwise issued to tbe public. the apncy shall: .

(i) Make available to the public the information set forth In subsections
(a)(3)(8) and (C);
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Iii) lde.ntlfy for the public. In a complete. clear. and simple manner.
the substantive changes between the draft. submitted to OIRA for review
and tbe action subsequently announced: and

(iii) Identify for tbe public those cbanses in the regulatory action that
were made at the sussestion or recommendation of OIM.

IFI All Information provided to the public by the agency shall be in
plain. understandable language.

(b) OlRA Responsibililies. Tbe Administrator of OIM sball provide mean­
inaful guidance and oversight so tbat MCb .ncy·s l1l8ulatory actiona are
consistent witb applicable law. tbe Preaident's priorities. and the principles
set' forth In this Executive order and do not conDict with tbe policies
or actions of anotber agency. OIRA shan. to the extent permitted by law.
ad~... to tbe rollowlng Buidelines:

(1) OIM may review only actions identified by lhe agency or by OIRA
as significant regulatory acllons under subsection (a)(3)(A) of this section.

(2) OIKA shall waive review or notify the agency in wriling of the
results of Its review witbln tbe following time periods:

(A) For any notices of inquiry. advance notices of propoMd rulemaldns·
or otber preliminary regulatory actions prior to a Notice of Pro~ Rule­
maklng. within 10 working days aner tbe dale of submission of the draft

action to OIRA:
(81 For all other regulatory acUons. within 90 calendar days after the

dale of submission of the Infonnatlon set forth in subsections (a)(3)(8) and
(C) of Ihls section. unless OIRA has previously reviewed tbls infonnation
and. since tbat review. tbere has been no material change In the facts
and tlrcumstances upon wbich tbe regulatory action Is based. in which
case. OIKA sball complete its review within 45 days: and

(C) The review process may be extended (11 once by no more tban
30 calendar days upon Ihe written approval of the Director and (2) at
lhe request of the agency head.

(3) For each regulatory action lbat tbe Administrslor of OIKA returns
10 an agency for further consideration of some or aU of its provisions.
tbe Administrator of OIRA shall provide lbe issuing agency a written expla­
nation for such return. setting forth the pertinent provision of tbls Executive
order on which OIRA Is relying. If the agency head dlsasrees with some
or all of the bases for the return. Ihe agency bead shall so Inform tbe
Administrator of DlRA In writing.

(4) Except as otherwise provided by law or required by a Court. in
order to ensure peater openness. accessibility. and accountabillty in tbe
regulatory review process. OIRA sball be governed by the followins disclosure

requirements:
(AI Only the Administrator of OIM (or a particular designee) shall

receive oral communications initiated by persons not employed by the execu­
tive branch of the Federal Government regarding Ihe substance of a regulatory
action under OIRA review:
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(8) All substantive communications between OIRA personnel and per­
sons not employed by the executive branch of tbe Federal Government
l1l8ardlng a resulatory action under review shall be governed by the following
guidelines: (i) A representative from the issuing lIency shall be invited
to any meeting between OIRA personnel and such person(s):

(Ii) OIRA shall forward to the issuing agency. within 10 workins days
of receipt of the communication(s). aU written communications. resudless
of format. between OIRA personnel and any person who is not employed
by the executive branch of the F.....I Government. and the dates and
names of individuals Involved In an substantive oral communications (In­
c1udlns meetinSS to whicb an aseney representative was Invited. but did
not attend. and telephone conv.....tions between OIRA personnel and any
such persons): and

(iii) OlRA sball publicly disclose relevanl informatiol) about such
communication(s)... set fortb below in subMctlon (b)(4)(C) of tbis section.

(C) OIM shaU maintain a publicly available log Ibat shall contain.
at • minimwn. the following infonnalion pertinent to resulatory actions
under review:

(i) Tbe status of aU regulatory actions. includins if (and if so. wben
and by whom) Vice P....ideoU.I and Presidential consideration w.s re­
quested;

UI) A notation of all written communications forwarded to an issuing
asency under subsection (b)(4)(B)(ii) ofthis section; and

(iii) The dates and names of individuals involved in all substantive
oral communication•• indudin8 meetings and telephone conversations. be­
tween OIRA personnel and any penon not employed by the executive branch
of the Federal Government. and tbe subject matter discussed durins such
communications.

(D) After the resu1atory action has been published in Ihe Federal Repster
or otherwise issued to tbe publlc. or after the Isency bas announced its
decision not to publi.h or Issue tb. regulatory action. OIRA shall make
avanable to the public aU documents exchansed belween OIRA and the
agency dUrins lhe review by OIRA under this section.

(5) AU information proVided to the public by OIRA shall be in plain.
understandable lanauage.
Sec. 7. Resolution a/Conflict•. To the extent pennhted by law. disasreements
or conflicts between or am0D8 a..ncy beads or between OMS and any
agency Ih.t cannot be reaoIved by the Administrator of OIRA shall be
resolved by the P....id.nt. or by Ihe Vice President actins at the request
of the President. with the rel."ant ...ney head (and. as appropriale. other
interested government officials). Vice Presidential and Presidential consider­
ation of such disasreements may be inlUated only by the Director. by tbe
bead of the iSluins apoey. or by the head of an agency Ihat has a significant
interest in the l1l8ulatory action at issue. Such review will nol be undertaken
at tbe request of otber persons. entill•• or their agents.

Resolution of such conflicts shall be infonned by recommendations devel­
oped by the Vice P....ident. after c:ouultation wilh tbe Advisors (and other
executive branch officials or personnel wbose responsibilities to the President
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Include the subject matter at laue). The development of these recommenda­
tions sban be concluded witbln 60 days after review bas been requested.

During the Vice Presidential and Presidential review period. communications
witb any person not employed by tbe Fed....l Government relating to tbe
substance of the regulatory action under review and directed to tbe Advisors
or their staffs or to the staff of the Vice President shall be in wrilinS
and shall be forwarded by the recipient to tbe affected agency(ies) for inclu­
sion In the public docltet(sl. When the communication is not In writing,
such Advisors or staff members shan Infonn the outside party tbat the
matter is under review and that any comments should be submitted in
writing.

At the end of this review process. tbe President. or tbe Vice President
acting at tbe request of tbe President. sban notify tbe affected .ncy and
the Administrator of OIRA of the President's decision witb respect to tbe
matter.

Sec. •• Publication. Except to the extent required by law, an IpDcy shall
not publish In the Fecleni ......... or oth«Wi.. Issue to the public any
188ulatory action that is subject to review under MCtion 6 of this Executive

\ order until (1) the Administrator of OIRA notifies tbe agency that OrRA
, " I bas waived its review of the action or bas completed Its review without

any requeMs for further consid....Uon. or (2) the applicable Ume period
I fn section 8(b)(2) expires without OIR,A bavlOS notified the .ney tbat

p , It is returning tbe regulatory action for further consideration under section
u"&(b)(31. whichever occurs first. If the tenDs of the precedins sentence bave

, ft riot been satisfied and an a..ney wants to publish or otherwise issue a
. 11 resulatoty action. tbe head of that apncy may request Presidential consider-

" atlon tluoulh tbe Vice President. as provided under section 7 of tbis order.
Upon receipt of this request. the Vice President shall noUfy OI1lA and
tbe Advisors. The guidelines and time period set forth in section 7 shall
apply to the publication of regulatory acUons for which Presidential consider·
aUon bas been sought.

Sec. 9. Aseney Authority: NOlhing in this order shall be construed as dlsplac·
ins tbe agencies' authority or responsibillUes, as authorized by law.

Sec. 10. Judicial Review. Notblng in thla Executive order sball affect any
otherwise avanable judicial review of lipncy action. This Executive order
Is intended only to improve the internal management of the Fed....1 Govern­
ment and does not create any right or beneOt. substantive or procedural.
enforceable at law or equity by a party against tbe United States, Its apncies
or Instrumentalities, Its officers or employees. or any other person.

sec. 11. RfWocations. Executive Orders NOI. 12291 and 12498;'a11 amend·
ments to those Executive orders; all guidelines issued UDder tbose orders;
and any exemptions from thOle orders heretofore granted for any catesory
of rule are revoked.

~~
11m WHITE HOUSE,
s.ptember 30', J 993.
t. II U.S.C.A. , 101 ll\.
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Execulive Order 12M7 of Sept........ 30. 1993

Tennination of Emersency Authority for Certain Export Con­
bois
58 F.R. 51747

By lhe aUlhorily vested In me .. Presidenl by lhe Constitution and lhe
laws 01 the United States 01 America. including section 203 of the Inter.
nationai Emerpncy Economic Powers Act (50 U.S.C. 1702) ("lhe IEEPA").
Ihe National Emerpncies Act (50 U.S.C. 1601 et seq.). lhe Export Administra­
lion Act of 1979. as amended (50 U.S.C. hpp. 2401 et seq.) ("the Act").
and section 301 01 title 3 01 tbe United Slates Code. it is hereby orderedas lollows:

Section 1. In view of the extension of Ihe hct by Public Law 103-10
(March 27, 1993'. Executive Order No. 12730'of September 30. 1990, which
continued the effect of export controlresulations under Ibe IEEPA. is revoked.
and Ihe declaration 01 economic emerpncy is rescinded. as provided inIbis order.

Sec. 2. The revocation of Executive Order No. 12730 sh"h not affect any
vioJaUon of any rules. re,ul.Uona.~. licenses. and other fOfllll of admin­
Istrative action under tbM Order thai oc:curred durill8 Ihe period the order
was in effect. All rules and NlUlaUou IHued or continued in e(fed under
the aUlbority of the IEEPA and Executive Order No. 12735. includins those
codified at 15 CFR Sections 768-799 (1993). and all orders. "'Iulations.
licenses, and other forms 01 administrative action issued. taken. or continued
in .ffect pursuant thereto. shall remain in full force and .ffect, as if iHued.
lalten. or continued in effect pursuant to and as authorized by the Act
or by other appropriate authority until amended or revoked by the proper
authority. Nothins in thla order shall aff«t Ihe continued applicability of
Ibe proVision for the administralion of the Act and del.ations of authority
set forth in Executive Order No. 12002 of July 7. 1917, Executive Order
No. 12214 of May 2. tHO. and Executive Order !'lo. 1Z735 of November16.1990.

Sec. 3. AU rules. regulations. orders. licenses, and other forms of administra­
tive action issued. lalten. OC' coatfnued in effect pursuant to the authority
of Ih. IEEPA and Executive Order No. 12730 relating to tbe admioiatration
of Section 38(e) of the Alma Export Control Act (22 U.S.c. 2178(e)) shan
remain in full force and effect until amended or revoked under properauthority.

Sec. 4. This order sban take effect Immediateiy.

~~
11fE WHITE HOUSE.
~30. J993.
I. eo U.S.C.A. • 1701 nt.
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Annual Public & Private
Revenues Tied to Rights-of-Way

These public and private systems alone conduct roughly $390 billion in
business each year, activities which are critical to the economy

and highly dependent upon local management of public rights-of-way.



Annual City &County
Spending Tied to Rights-of-Way

These local public systems in 1992 represent more than $115 billion
in locally-raised property taxes, sales taxes, user fees and other charges.



Selected Federal Statutes
Affecting Systems Operating in

Local Rights-af-Way
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LOCAL RIGHTS OF WAY MANAGEl\1ENT:

Coordination Essentials and Cost Analyses

I

Prepared by the NatiOnal Association of
Telecommunications Officers and Advisors
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National Leaque of Cities

National Association of Counties
U.S. Conference of Mayors

June 1995
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SUMMARY

One of the primary responsibilitie:. of local government is to build and maintain streets
and sidewalks (public rights of way) to sHfely and efficiently carry traffic in the community's
commercial and residential districts. Above the surface, vehicular and pedestrian traffic is
transitory in nature. The direction, routing, and speed of such traffic can be easily altered
according to the community's changing reeds.

Below the surface, however, a variety of users place permanent facilities that cannot
easily be removed, repaired, or relocatec. Among the facilities permanently placed within the
public rights of way are water mains, natural gas pipes, sewage systems, power lines, high­
pressure steam ducts, telephone wires, and cable television system cables. Right of way is a
limited public resource that must accommodate every users' unique system design, specific
space and depth requirements, and pankular maintenance techniques and schedules. The
result is a complex underground system:rowded with numerous users all providing essential
utilities to the community.

Given the volatility of the gas, water, power, and steam facilities that coexist with the
telecommunications facilities in the public rights of way, any user's facility placement,
maintenance, and repair work creates a potential public safety hazard. Public safety is also a
concern when surface traffic is rerouted or when the street or sidewalk is improperly
rep~. In order to protect the public safety as well as the existing facilities of other users,
local governments must encourage safe and efficient rights of way practices through effective
management processes.

There are many factors that must be addressed during the ongoing management process,
including: obtaining proof of compliance with all electrical, construction, and engineering
standards; coordinating road cuts, facility locates, and map updates of mUltiple users; assigning
shon-term road repair responsibilities; and setting long-term road maintenance goals. Local
governments use these procedures to protect the facilities of all rights of way occupants and to
develop safe and efficient streets and sdewalks.

As more users seek to enter the rights of way, public safety concerns intensify and
management costs escalate. With each additional entrant into the rights of way, local governments
face increased road replacement costs. Local governments and citizens also face indirect costs such
as increased travel time, loss of access and trade to local businesses, and increased noise pollution
and visual intrusion. The rent occupants pay to local governments for the permanent use of the
rights of way helps to defray only a p~:>nion of these costs. Without the ability to receive fair and
reasonable compensation for the use of the public rights of way from all private users, local
governments will be forced to raise taxes in order to cover the increased rights of way costs
associated with telecommunications cClmpetition.

NATOA, June 1995
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·COMPLEX AND .CROWDED
RIGHTS OF WAY

Below the surfa.ce~ a variety of users place permanent facilities that cannot easily be
removed~ repaired~ or relocated. Among the facilities permanently placed within the public
rights of way are water mains~ natural gas pipes~ sewage systems, power lines~ high-pressure
steam duets, telephone wires, and cable television system cables. Right of way is a limited
public resource that must accommodate every users' unique system design, specific space and
depth requirements, and particular maintenance techniques and schedules. The result is a
complex underground system crowded with numerous users all providing eSsential utilities to
the community.



TYPICAL SUBSURFACE FACILITIES
Source: U.S. Department o{1ransportation, FHA llighltilyllltililY Guide, June 1993.
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TYPICAL CROSS SECTION OF I..DCAL STItEET
Source: u.s. Department of TransporIalion, FHA lJighllilyLL!lilit.Y-.12nidt;, June 199.1.
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ITPICAL COl\fPLEXITY OF LOCAL SUBSURFACE
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PUBLIC SAFETY CONCERNS

Given the volatility of gas, water, power, and steam facilities that coexist with
telecommunications facilities in the public rights of ~y, any user's facility placement,
maintenance, and repair work creates a potential public safety hazard. Public safety is also a
concern when surface traffic is rerouted or when the street or sidewalk is improperly
repaired. In order to protect the public safety as well as the existing facilities of other users,
local governments must encourage safe and efficient right of way practices through effective
management precesses.


